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’Suitrii 8>tatra (Unurt u f Attala 
FOR THE SECOND CIRCUIT 
Docket No. 74-2634 


Jose Gil Ojeda-Vinales, 


— against — 


Petitioner, 


Immigration and Naturalization Service, 

Respondent. 

RESPONDENT'S BRIEF 


Statement of the Case 

Pursuant to Section 106(a) of the Immigration an.1 
Nationality Act (the “Act”), 8 U.S.C. § 1105a(a), Jose Gil 
OjedaA males petitions this Court for review of a final or- 
(ler of deportation entered by the Hoard of Immigration Ap¬ 
peals on November 21. 1074. That order dismissed the 
petitioner's appeal from the order of an Immigration Judge 
finding him deportable under Section 241 (a) (2) of the Act 
8 U.S.C. § 1251(a) (2), as a non-immigrant who had re¬ 
mained longer than authorized. Specifically, Ojeda-Vinales 
had entered the United States on or about October 24 
1972, as a non-immigrant visitor for pleasure authorized to 
remain until December .11. 1072, and had remained in the 
United States beyond that date without authority. 

The petitioner conceded the truth of the factual allega¬ 
tions in the Order to Show Cause but refused to concede de- 






portability, lie contends that the Hoard’s order should be 
set aside because the deportation proceedings were initiated 
by an illegal arrest. 

Issues Presented 

1. Whether petitioner's arrest violated his rights under 
the Fourth Amendment. 

2. Whether, assuming petitioner’s arrest to have been 
in violation of Ids Fourth Amendment rights and contrary 
to the provisions of ,s I'.S.C. § 1357(a) (1) and (2), such an 
arrest vitiates an otherwise valid order of the Hoard of 
Immigration Appeals requiring petitioner, a coneededly de¬ 
portable alien, to depart from the United States when that 
order was not based upon any evidence seized at the time of 
his arrest. 

Statement of the Facts 

Petitioner's Deportability 

The petitioner is a thirty-eight year old married alien, 
a native and citizen of Paraguay. He was admitted to the 
United States as a nonimmigrant visitor for pleasure on 
October 24, 11172 and was authorized to remain in this 
country until December 21, 11)72 (K. 11, 5 at p. 2).* He 
failed to depart by that date, remained in the United States 
without authority, and accepted employment in violation of 
his nonimmigrant status (II. 5). 1 


* Reference preceded by “R” are to the certified administrative 
record which has been filed with the Court. 

1 The acceptance of unauthorized employment by a non-immi¬ 
grant visitor causes him to lose his status and becomes deportable. 
8 U.S.C. S 214.1(c); Londono V. Immigration and Naturalization 
Service, 433 F.2d 635 (2d Cir. 1970). 
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Petitioner's Questioning and Arrest 

On December 20, 1973 two immigration officers con¬ 
ducted an investigation at the garage in Manhattan where 
the petitioner was employed. This held investigation was 
conducted in response to an anonymous complaint received 
by the New York Office of the Immigration and Naturaliza¬ 
tion Service (“the Service”) that an illegal alien, named 
Jose, was working as a mechanic at that specific address 
(It. 5, pp. 9, 10). One officer entered the premises and in¬ 
quired of the employer whether or not a man fitting the 
description in the complaint was, in fact, employed at the 
garage. The owner of the garage stated that a person fit¬ 
ting the description was employed at the garage (R. 5, p. 
11). At the investigator's request the garage owner pro¬ 
duced the petitioner. The investigator identified himself; 
inquired of the gentleman produced whether he was “Jose” 
and further whether he was a tourist (R. 5, pp. 11, 12). 
Petitioner acknowledged that lit* was Jose and a tourist and 
volunteered that he was Paraguayan I R. 5, 11, 12). Fol¬ 
lowing these admissions, petitioner was taken immediately 
to the New York Pity District Office of the Service, at 20 
West Broadway in Manhattan. At no time did the alien 
produce any identification indicating the legality of his stay 
in the United States. 

The Deportation Proceedings 

The Service instituted deportation proceedings against 
the petitioner on December 20. 1973 by the issuance of an 
order to show cause, notice of a hearing and a warrant of 
arrest l R. 9). At the deportation hearing on January 11, 
1974 the petitioner, through his attorney, conceded the 
factual allegations in tin* order to show cause, t.e., that he 
had been admitted to the United States as a nonimmigrant 
visitor for pleasure until December 31, 1972, and had re¬ 
mained in the United States beyond that date without 
authority (R. 5). The petitioner contended, however, that 
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tIn* evidence of the petitioner's deportability was obtained as 
a result of an illegal arrest and therefore all information ob¬ 
tained by the Service and presented at the deportation pro¬ 
ceedings should be suppressed. 

The Immigration .fudge found the petitioner deportable 
as charged, and denied the petitioner’s motion to suppress 
the evidence admitted during the deportation hearing. The 
Immigration .fudge granted the petitioner the privilege of 
voluntary departure, provided that he depart from the v 

United States within 30 days from the date on which the 
Judge's order became final. An alternative order of deporta¬ 
tion was entered in (lie event the petitioner failed to depart 
within the period granted for voluntary departure (R. 6). 

Iiy Notice of Appeal dated January 11. 1974 the peti¬ 
tioner appealed the order of the Immigration Judge to the 
Hoard of Immigration Appeals (the “Hoard") (It. 4). On 
November “1, 1974 the Hoard dismissed the petitioner’s ap¬ 
peal and granted the petitioner the privilege of voluntary 
departure provided that he depart voluntarily within thirty 
days of the Hoard’s decision (R. 2). The Hoard further or¬ 
dered that if the petitioner did not depart from the United 
States within the time specified for voluntary departure, he 
would be deported to Paraguay as provided iu the Immigra¬ 
tion Judge's order. 

The Hoard rejected the petitioner’s argument that the 
arrest had been illegal and that consequently all the ’tots 
acquired by virtue of the arrest should have been sup¬ 
pressed. The Hoard found that the alien’s testimony at the ' 

deportation proceeding clearly, convincingly, and unequi¬ 
vocally established his deportability, and that such admis- , 

sions were not obtained as a result of any search and seizure 
or interrogation during the period of his arrest. 

This petition for review was tiled on December 17, 1971 
and the petitioner’s deportation was stayed pursuant to Sec¬ 
tion lOti of the Act, S U.S.C. § 1103(a)(3). 
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Relevant Statute 

Immigration and Nationality Act, Section 287 (8 U.S.C. 

§ 135<) : 

Sec. 287. (a l Any officer or employee of the 
Service authorized under regulations prescribed by 
the Attorney General shall have power without war¬ 
rant— 

(1) to interrogate any alien or person believed 
to be an alien as to his right to be or remain in the 
United States; 

(2) to arrest any alien who in his presence or 
view is entering or attempting to enter the United 
States in violation of any law or regulation made in 
pursuance of law regulating the admission, exclusion, 
or expulsion of aliens or to arrest any alien in the 
United States, if he has reason to believe that the 
alien so arrested is in the United States in violation 
of any such law or regulation and is likely to escape 
before a warrant can be obtained for his arrest, but 
the alien arrested shall be taken without unnecessary 
delay for examination before an officer of the Service 
having authority to examine aliens as to their right 
to enter or remain in the United States; 

***** 
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ARGUMENT 

The arrest of the petitioner was lawful and does 
not render the deportation proceeding below void 
ab initio. 

The alien argues that his apprehension by immigration 
officers on De ember 20, 1073 at his place of employment 
was an illegal arrest because it was undertaken without 
a warrant and on the basis of an unreliable informant. 
Further, he contends that an unlawful arrest requires a 
vacation of the order of deportation. The alien's position 
is untenable: First, because the arrest was legal and 
secondly, because its invalidity would not vitiate an other¬ 
wise valid deportation proceeding. 

A. The Statutory Authority of Immigration Officers 
to Interrogate and/or Arrest Aliens who are 
within the United States in Violation of the Law. 

Central to any discussion concerning the arrest of 
Ojeda-Vinales on December 20, 1073 are the powers con¬ 
ferred niton immigration officers by Section 287(a)(1) and 
(2) of the Act. Subsection (1) of that statute empowers 
immigration officers to interrogate, without a warrant, 
any alien or person believed to be an alien as to his right 
to be or remain in this country. This statutory authority, 
and temporary detention accompanying questioning by 
officials pursuant to Section 287(a)(1), have been repeat¬ 
edly upheld as a constitutionally permissible power to 
enforce the provisions of the Immigration and Nationality 
Act. ('henng Tin M ’out/ v. / in migration and Naturalization 
Scrrire, 468 F.2d 1123 (D.C. Cir. 11)72); An Yi Urn and 
Tit Tit Wont) v. Immigration and Naturalization Service, 
443 F.2<1 217 (D.C. Cir.), cert, denied, 404 U.S. 864 
(1071 ) ; Yam Sang Kirai v. Immigration and Naturalization 
Serriee, 411 F.2d 683 (D.C. Cir.), cert, denied. 386 F.S. 877 
(1060). The Courts have often declared that the officers 





4 

in the normal course of their duties may approach and 
question persons as to possible violations, even though they 
have insufficient grounds for arrest. Thus the arrests 
that follow can be lawful. Terry v. Ohio, 3!)2 U.S. 1, 22 
(11)68); Yam Sang Kwai v. Immigration and Naturalisa¬ 
tion Service, supra at 686, 687; An Yi Lau and Tit Tit 
Wong v. Immigration and Naturalisation Service, supra 
at 222. 

In addition to the interrogation powers referred to 
above, Section 287(a)(2) of the Act empowers an immi¬ 
gration officer, without a warrant, 

To arrest any alien in the United States if he has 
reason to believe that the alien so arrested is in 
the United States in violation of any such law or 
regulation and is likely to escape before a warrant 
can lie obtained for his arrest, but the alien arrested 
shall be taken without unnecessary delay for exam¬ 
ination before an officer of the Service having au¬ 
thority to examine aliens as to their right to enter 
or remain in the United States; 

That subsection of the statute thus requires the joinder 
of two elements to justify an arrest without a warrant: 
(1) reason to believe that the alien is in the United States 
in violation of law or regulation; (2) reason to believe 
that the arrested alien is likely to escape before an arrest 
warrant can be obtained. The “reason to believe", standard 
referred to in this statute perhaps can be substantially 
equated with “probable cause” which traditionally under¬ 
lies criminal arrests. 

B. Petitioner's interrogation and arrest were lawful 

It is submitted that tin* information received by the Serv¬ 
ice from the anonymous complainant provided the Service 
with a sufficient basis upon which to conduct a field investi¬ 
gation pursuant to Section 287(a)(1) of the Act. Yam 
Sang Kicui v. Immigration and Naturalisation Service, 


k 







411 F.2d 683 (D.C. Cir. 1969), cert, denied, 396 U.S. 877 
(1970). In this respect the record reflects that the Service 
received information that an illegal alien, named Jose, 
was employed at a specific garage and address in the city. 
It is clear that the officers' purpose in going to that garage 
was merely to inquire. This inquiry proceeded in an orderly 
manner without disruption of business or needless infringe¬ 
ment upon the rights of those persons at the garage. 

The record also reflects that upon arrival at the garage 
one officer remained outside and one officer proceeded into 
the premises to consult with the employer. Upon finding 
the employer or manager, the officer asked if, in fact, a 
person by the name of Jose was employed as a mechanic 
by the garage. The employer answered affirmatively, and 
consented to the officers’ request to speak to that employee. 
At that point the informant’s information had been sub¬ 
stantially corroborated. It is submitted that the officer 
had more than a sufficient basis to conduct further inquire 
pursuant to Section 287(a)(1)- of the Act. Au Yi Lau and 
Tit Tit Wong v. United States Immigration and Naturaliza¬ 
tion Service, supra at 223. 

Testimony at the deportation hearing further shows 
that the employer brought Ojeda-Vinales into the office 
whereupon the officer immediately identified himself, in 
both English and Spanish. The officer again, pursuant to 
Section 287(a)(1), engaged the alien in an extremely 
limited line of questioning within his lawful statutory 
authority. The officer asked Ojeda-Vinales if he was a 
tourist. In response the alien stated he was a tourist and 
that lie was from Paraguay. 2 

Upon receiving his answer the officer had reason to 
believe that Ojeda-Vinales was an alien who was in the 

2 No further questions were asked until the alien was informed 
of his rights upon arrival at the Service Office, 8 C.F.R. § 287.3. 
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Unite*' States in violation of the law and regulations. The 
oflicer had confirmed the complainant's tip and further had 
received a voluntary admission from the alien that he had 
entered the United States on a tourist visa. It was also 
obvious that Ojeda-Yinales was employed in the United 
States in violation of the specific terms of his tourist visa. 3 
Therefore the first element of a warrantless arrest pursuant 
to Section 287(a)(2) was satisfied. 

The second element of a warrantless arrest pursuant to 
Section 287(a)(2) was satisfied as well because the immi¬ 
gration officer had more than ample reason to believe Ojeda- 
Vinales would flee before an arrest warrant could be issued. 
Having identified himself as an immigration officer in¬ 
quired of the alien’s right to be in this country 011 / a 
foolhardy officer would have left the premises to obtain 
a warrant with any rational expectation that Ojeda-Vinales 
would await the officer’s return. In a metropolis as large 
as New York City this alien could have easily left the 
garage and disappeared with confidence that he would not 
be apprehended by the Service. Effective enforcement of 
the immigration laws manifestly required that the officers 
place Ojeda-Yinales in custody immediately. Therefore 
the officer properly requested the alien to accompany him 
to the Service Office as directed by 8 C.F.R. §287.3. 

In conclusion, both requisite elements for a warrantless 
arrest having been satisfied, we submit that Ojeda-Yinales 
was properly arrested by the immigration officers under 
their lawful authority pursuant to Section 287(a)(2) of 
the Act. 


3 The acceptance of unauthorized employment by a non-immi- 
prrant visitor causes him to lose his status and become deportable, 
8 C.F.R. § 214.1(c). Londono v. Immigration and Naturalization 
Service, 433 F.2d 635 (2d Cir. 1970). 




10 


C. The deportation order is supported by clear, un- 
equivocal, ar d convincing evidence untainted 
by any illegal arrest. 

Even assnimiij!, innuendo, that the arrest was illegal 
(lie petitioner woidd noi oe entitled to the termination of his 
deportation 'Hie petitioner’s argument would have validity 
only if it were established that the evidence underlying the 
deportation order resulted from the improprieties of his 
arrest. It is well settled that irregula; t’ies in the arrest do 
not vitiate the deportation order if that order was properly 
substantiated. This general rale has long been recognized 
by I lie Supreme Court, and has been repeatedly upheld in 
cases involving deportation proceedings. Friable v. Collins, 
342 r.S. r>10 < 1952) ; Bilokumsky v. Tod, 263 U.S. 14!l 
1111231 ; her v. Illinois. Ill) U.S. 436 (1886); LaFranca v. 
1 mmigration and Naturalization Service, 413 F.2d 686 (2d 
Cir. 1 !M»!l) ; Cuzman-Florcs v. Immigration and Naturaliza¬ 
tion Service, 406 F.2d 1245 (7th Cir. 1974); Shu Fuk 
t'heuug v. Immigration and Naturalization Service, 476 F.2d 
list) (8th Cir. 1973); Vlissidis v. Anadcll, 262 F.2d 398 
(7th Cir. 1959). 

In l lissidis v. Anadcll, supra, at 400, the court observed: 
Evidence obtained as the result of an unlawful arrest 
may be suppressed, but we know of no authority for 
holding a deportation proceeding such as we are here 
considering to thus become null and void. 

and in Klissas v. Immigration and Naturalization Service, 
361 F.2d 529 (D.C. Cir. 1966) the court specifically held, in 
the face of a challenge comparable to that in the instant 
case, that the deportation order was adequately supported 
bv untainted evidence. Even if an arrest was illegal, the 
mere fact that the authorities got the “body” of an alien 
illegally would not make the proceeding to deport him the 
fruit of tin* poisonous tree. This would not be the case 
when evidence seized as the result of an illegal arrest was 
sought to be used in a proceeding. IIucrta-Cabrcra v. 
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Immigration and Xaturalization Sendee, 466 F.2d 759 761 
(7th Cir. 1972). 4 


If the rule were otherwise, aliens in the petitioner's 
position could permanently immunize themselves from de¬ 
portation by showing that their initial apprehension by an 
immigration officer was defective. A'biol v. Immigration 
and Xat uralization Sendee, 73 Civ. 344 (March 6. 1973) 
(Frankel, •/.). No such absurd result is required or con¬ 
templated bv the Act or the Constitution. 


The petitioner was found deportable as an alien who had 
been admitted as a nonimmigrant visitor for pleasure who 
remained in the United States beyond the terms of his visa. 
At the deportation hearing before an Immigration .Judge 
the petitioner voluntarily conceded the factual allegations 
contained in the Order to Show Cause of December 20, 1973, 
i.e., that he was admitted solely as a nonimmigrant for 
pleasure authorized to remain in the United States until 
December 31, 1972, and that he remained beyond that date 
v.ithout authority. Thus the order for the petitioner’s de¬ 
portation resulted from his own admissions at the deporta¬ 
tion hearing and while he was represented by counsel. 
Compare, Klianas v. Immigration and Naturalization Service, 
361 F.2d .>29 (D.C. Cir. 1966). Accordingly, as this Court 


4 Opposing counsel’s brief erroneously relies on Almeida- 
Sanchez v. United States, 413 U.S. 266 (1973), to support his 
contention that the arrest in the instant case was illegal nd 
therefore the deportation proceedings should be rendered void 
ab initio. It should be noted that Almeida-Saneliez considered the 
reasonableness of an automobile search pursuant to Section 287(a) 
(3), 8 U.S.C. 1357(a)(3). Furthermore, the sole contention on 
appeai was that the marihuana which was uncovered during the 
unconstitutional search should not have been admitted as evidence 
against him in the criminal proceedings. As noted infra, the find¬ 
ing of deportabihty in this case did not rely on any evidence 
arising from this arrest. Furthermore, we submit that the arrest 
in the instant case was in total conformity with the constitutional 
protections recently discussed in United States v. Brignoni-Ponce 
No. 74-114 (U.S. June 30, 1975). 
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stilted in LaFranca v. Immigration and Naturalization 
Service, supra, at 689: 

“. . . [petitioner’s] deportability was conceded at 
the hearing. The Immigration and Naturalization 
Service did not rely upon any statement taken or 
evidence seized at the time of his arrest. Under 
these circumstances, even if the arrest without a 
warrant were illegal this would not invalidate the 
subsequent deportation proceedings.” 

CONCLUSION 

The petition for review should be dismissed. 

Respectfully submitted, 

Paul J. Cuhban, 

United States Attorney for the 
Southern District of New York. 
Attorney for Respondent. 

Tn«. MAS II. Relote, 

Special Assistant United St<i1<s Attorney, 

Naomi Here Huchwalu, 

Assistant United States Attorney, 

Of Counsel. 
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